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David R. Tuthill, Jr., being first duly sworn, deposes and states as follows:

1. My name is David R. Tuthill, Jr. I am the Adjudication Bureau Chief for the
Idaho Department of Water Resources (IDWR).

2. My work address is Idaho Department of Water Resources (IDWR), 1301 North

Orchard, Boise, Idaho 83706. I reside in Boise, Idaho.
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3. My educational background includes a Bachelor of Science degree in agricultural
engineering from Colorado State University at Fort Collins, Colorado, in 1974, and a Master
of Science degree in civil engineering from the University of Colorado at Boulder, Colorado,
in 1975. 1 have also attended and presented papers at numerous seminars on water rights
investigation and administration.

4, I have been registered as a professional engineer in Idaho since 1979.

5. I have worked for IDWR for 21 years in the following positions respectively:
Adjudication Section Supervisor; Payette Adjudication Supervisor; Water Allocation Section
Supervisor; Regional Office Manager of IDWR’s Western Regional Office; and currently as
Adjudication Bureau Chief. In these positions I have investigated hundreds of water rights,
including reviewing their descriptions in decrees, licenses and permits. I have supervised the
distribution of water to water right holders and resolved disputes between competing water users.
I have éXtensive first-hand knowledge of how water rights for a variety of uses interact with
other water rights from the same source. I have extensive first-hand experience with the
difficulty of resolving disputes between water right holders when the water use under a right is
not adequately described.

6. I am familiar with the factual and legal basis for IDWR’s policy regarding
recommendation of facility volume parameters for fish propagation rights. I have personal
knowledge of fish propagation facilities and their uses, and the impact those water uses have on
other water rights from the same source.

7. I have either personal knowledge of the facts I testify to in this Affidavit, or they
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are available to me from IDWR records and personnel, and are the type of facts or data that are
regularly and customarily considered by experts in the field of water use and water right
investigation and administration to be a reasonable basis to form an opinion about such water
use or water right.

8. I' adopt as my testimony and incorporate in this Affidavit the Report Regarding
IDWR’s Recommendation of Fish Propagation Facility Volume Pursuant to Claim to Water
Right Nos. 36-02356, 36-07210, 36-07427, 36-07720 dated July 22, 1997, attached to this
Affidavit as Exhibit 1.

9. In Exhibit 1 I set forth my factual understanding of the law which underlies my
opinion on behalf of IDWR regarding its use of facility volume to describe fish propagation
water rights. Charles L. Honsinger, Deputy Attorney General, assisted me in laying out this
description. To the extent, if any, these statements are inaccurate as a matter of fact, the
opinions expressed in my report may change.

FURTHER YOUR AFFIANT SAYETH NAUGHT

s Tt )

DAVID R. TUTHILL, JR.  (_J
SUBSCRIBED AND SWORN to before me this 7.7 %“/day of _Qéﬂ/ , 1997,

W @LZZ
Notary Public fo\rg State of Idaho

Residing at: SSE P
My commission expires: /¢?/~5/7o702a
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 72" day of holey , 1997
I caused to be served by First Class U.S. Mail, a true and correct copy of the foregoing
document on the following person(s):

Norman M. Semanko
Rosholt, Robertson & Tucker
Box 1906

Twin Falls, ID 83303

Laird Lucas

Land & Water Fund of the Rockies
Box 1612

Boise, ID 83701

Daniel Steenson
Ringert Clark

Box 2773

Boise, ID 83701-2773

Person Mailing Documents
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WATER RIGHT NOS. 36-02356, 36-07210, 36-07427, 36-07720

In Re SRBA
Twin Falls County Civil Case No. 39576
Sub-Case Nos. 36-02356, 36-07210, 36-07427, 36-07720

Report to the SRBA District Court

Prepared by David R. Tuthill Jr., Adjudication Bureau Chief
Idaho Department of Water Resources

July 22, 1997
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REPORT REGARDING IDWR'’S RECOMMENDATION OF FISH PROPAGATION FACILITY VOLUME
PURSUANT TO CLAIM TO WATER RIGHT NO. 36-02356, 36-07210, 36-07427, 36-07720

David R. Tuthill Jr., Adjudication Bureau Chief, Idaho Department of Water Resources
(IDWR) submits this report regarding claim to water right nos. 36-02356, 36-07210, 36-07427,
and 36-07720 in compliance with L.R.E. 706. Mr. Tuthill will be available as a witness to
testify regarding IDWR’s position as to this issue.

LEGAL PRINCIPLES UNDERLYING
RECOMMENDATION OF FACILITY VOLUME

IDWR’s conclusion that water rights for fish propagation facilities should be described
by the facility volume rests upon the following legal principles. These principles are not
described for purposes of legal argument, but simply for the purpose of laying the framework
for the Department’s ultimate conclusion regarding the necessity of describing fish propagation
rights with facility volume. If these principles are erroneous or inaccurate the conclusions
reached in this report may change.

1. In the SRBA, IDWR mﬁét make ,xjecoiﬁméndaﬁons as to the extent of beneficial

- use and administration of each water right under state law.

2. IDWR recommends facility volumé in fish propagation rights pursuant to 1.C.

© §42-1411(2)(k) and L.C. §42-1411(2)(j).

3. Beneficial use is the basis, measure and extent of a water right.
4, The description of beneficial use is the description of the water right.
5. Different beneficial uses are described in different ways.

6 The description of a water right should be adequate for the Department of Water

Resources to administer it vis a vis other water rights.

7. To the extent necessary to satisfy their rights, water right holders are entitled to
the maintenance of both water quantity and quality on their water source as of the date of their
appropriation of water. T o

8. The beneficial use of water pursuant to a water right cannot be changed or
enlarged in such a way that other ‘water right holders on a source will be injured.

9. Authority to regulate for purposes of maintaining and improving water quality is
Primarily vested in the Division of Environmental Quality, Department of Health and Welfare,
However, there are numerous instances in which Water guantity issues within IDWR’s area of
responsibility affect water quality issues. For example, water quality may be an issue to be
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considered as part of the public interest criteria for applications to appropriate water,
applications to amend permits to appropriate water, and applications for changes in use of water
rights.

FACTUAL BASIS FOR RECOMMENDATION OF FACILITY VOLUME

1. The majority of fish propagation facilities divert water from a spring or stream
into ponds or raceways where the fish are raised. This diversion reduces the quantity of water
in the stream at the diversion point. The water is then released from the raceway or pond back
into a stream or river.

2. Because of the nature of this use it is primarily non-consumptive in terms of water
quantity. There is some evaporation loss from the ponds or raceways and some amount of
transient storage. In terms of water quality this use has a greater impact than many other uses.
As water is discharged from the fish propagation facility, it carries some wastes from the fish
propagation operation which can render it unusable for downstream uses requiring high quality
water.

3. In Idaho many fish propagation facilities are in the Thousand Springs area of the
Snake River Canyon. They are located there because of the availability of consistently clean,
cold water flowing from the Thousand Springs of the Snake Plain Aquifer. The springs flow
from the rims, walls and floor of the canyon and form surface streams flowing to the Snake

River.

4, Water from the springs and streams is diverted by canals or pipelines into the fish
propagation facilities. Several fish propagation facilities can be located on the same Stream,

5. Other appropriators often divert water from the same spring or stream source as
does a specific fish propagation facility. These appropriators might be affected by the timing -
or the quantity of the diversion into that facility.

6. Because the springs are fed by the aquifer above the Snake River Canyon,
groundwater appropriators diverting from the aquifer may also be affected by the timing or the
quantity of diversions into fish propagation facilities.
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8. An indicating factor of both the diversion rate necessary for and the volume of
water used in a fish propagation facility is the facility’s volume. If the facility volume should
change, there is a possibility that the diversion rate and diversion volume or discharge amount
would also change. This could result in an expansion of the right and cause possible injury to
other water right holders.

9, Significant expansions in facility volume can result in injury to other water users,
even where there is no increase in diversion rate, by increasing the diversion volume (generally
by diverting the same diversion rate for-longer periods of time), by increasing the consumptive
use (generally due to treatment required to meet water quality standards prior to discharge into
a water source), or by decreasing water quality.

- 13.  IDWR has described water rights for fish propagation purposes with facility
volume parameters in licenses since 1979, pursuant to an Administrator’s Memorandum to the
Regional Offices and Water Allocation Section. Before 1979, IDWR did not include a facility
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CONCLUSIONS
It is my opinion, on behalf of IDWR, that:

1. The extent of beneficial water use at fish propagation facilities is quantified, in
part, by the particular facility’s volume. An accurate description of a fish propagation water
right should include facility volume.

3. An increase in the facility volume parameter at a fish propagation facility provides
notice to the public that its interest in water quality, water quantity, or in the impacts of
increased production may be affected by the expansion of the facility.

4. Facility volume is an imperfect parameter with which to describe the extent of
beneficial use of a fish propagation water right. For example, an increase in a fish propagation
facility’s volume in some cases may actually lessen the water quality impact that the facility has
on other water rights. However, as mentioned above, the parameter defines the extent of

5. Water rights should explicitly describe fish propagation facility volume to allow
for effective protection of water rights and water uses that may be impacted by the fish
Ppropagation use. This is the most convenient and effective means to define and administer water
rights with sufficient specificity to prevent significant expansions in facility volume that may
result in enlargement in use of the right or injury to other water rights.
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RESPECTFULLY SUBMITTED this 22 day of )y

¥

@4&’!2@'1)?

David R.Tuthill \J
Adjudication Bureau Chief
Idaho Department of Water Resources

, 1997,
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Twin Falls County Civil Case No. 39576
Sub-Case Nos. 36-02048, 36-02703, 36-02708, 36-04013A, 36-04013B, 36-
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07040, 36-07083, 36-07141, 36-07201, 36-07218, 36-07568

/tc- rf‘”‘

Supplemental Report to the SRBA District Count

Prepared by David R. Tuthill Ir., Adjudication Bureau Chief
Idaho Department of Water Resources

December 15, 1997
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(IDWR) submits this report regarding claim to water right nos. 36-02048, 36-02703, 36-02708,
36-04013A, 36-04013B, 36-04013C, 36-07040, 36-07083, 36-07141, 36-07201, 36-07218, and
36-07568 in compliance with I.C. § 42-1412(4). Mr. Tuthill will be available as a witness to
testify regarding [DWR’s position as to this issue.

LEGAL PRINCIPLES UNDERLYING :
RECOMMENDATION OF FACILITY VOLUME

David R. Tuthill Jr., Adjudication BU'?A Chief, Idaho Department of Water Resources

the Department’s ultimate conclusion regarding the necessity of describing fish propagation
rights with facility volume. If the Court determines that IDWR’s understanding  of the

1. In the SRBA, IDWR must make recommendations as to the extent of beneficial
use and administration of each water right under state law .

2. Extent of beneficial use is the ultimate basis and measure of a water right under
state law.
3. A description of the beneficial use is the description of the water right. This

description is generally provided by identifying the elements listed in I.C. § 42-1411(a) - (h)

4. Some beneficial uses cannot be fully described using the elements listed in I.C.
§ 42-1411(a) - (h), so additional elements are provided for in 1.C. §42-1411(2)(i) and (j). 1.C.§
42-14119(i) provides that the director shall determine “conditions on the exercise of any water
right included in any ... license ....” I1.C.§ 42-14119() provides that the director shall
determine “such remarks and other matters as are necessary for definition of the right, for
clarification of any element of a right, or for administration of the right by the director.”

S. IDWR recommends facility volume for fish propagation rights pursuant to I.C.
§42-1411(2)(i) and (j).

6. The description of a water right should be adequate for the Department of Water
Resources to administer use of the water right.

7. The extent of beneficial use of water pursuant to a water right cannot bg increased

A

without obtaining a new right for the fenlarged Wse in accordance with state Jaw.

SUPPLEMENTAL REPORT REGARDING [DWR'S RECOMMENDATION OF FISH PROPAGATION
FACILITY VOLUME - page 2
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FACTUAL BASIS FOR RECOMMENDATION OF FACILITY VOLUME

1. The majority of fish propagation facilities divert water from a Spring or stream
into ponds or raceways where the fish are raised. This diversion reduces the quantity of water
in the stream at the diversion point. The water is then released from the raceway or pond back
Into a stream or river.

transient storage. In terms of water quality this use has a greater impact than many other uses.
As water is discharged from the fish propagation facility, it carries some wastes from the fish
propagation operation which can render it unusable for downstream uses requiring high quality
water.

3. In Idaho many fish propagation facilities are in the Thousand Springs area of the
Snake River Canyon. They are located there because of the availability of consistently clean,
cold water flowing from the Thousand Springs of the Snake Plain Aquifer. The springs flow
from the rims, walls and floor of the canyon and form surface streams flowing to the Snake
River.

4. Water from the springs and streams is diverted by canals or pipelines into the fish
propagation facilities. Several fish propagation facilities can be located on the same stream,
some with diversion points downstream from the return flows of upstream fish faciliries. The
downstream fish propagation facility or other user may depend upon a particular quality of water
being returned to their source from the upstream fish propagation facility.

5. Other appropriators often divert water from the same spring or stream source as
does a specific fish propagation facility. These appropriators might be affected by the timing
or the quantity of the diversion into that facility.

6. Because the springs are fed by the aquifer above the Snake River Canyon,
groundwater appropriators diverting from the aquifer may also be affected by the timing or the
quantity of diversions into fish propagation facilities.

7. When fish facilities are constructed the raceways or ponds have a particular
volume. This volume generally relates to the number of fish the water user can raise and the
water treatment needed for return flows to meet water quality standards.

8. An indicating factor of both the diversion rate necessary for and the volume of
water used in a fish propagation facility is the facility’s volume. If the facility volume should

SUPPLEMENTAL REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION
FACILITY VOLUME - page 3
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9. Significant expansions in facility volume can result in injury to other water users,
even where there is no increase in diversion rate, by increasing the diversion volume (generally
by diverting the same diversion rate for longer periods of time), by increasing the consumptive
use (gererally due to treatrment required to meet water quality standards prior to discharge into
a water source), or by decreasing water quality.

10.  An increase in facility volume may result in an increase in the beneficial use - fish
production. An increase in production may affect other water users should a senior fish
propagator make a call on the resource. If a water right holder junior to the fish propagator is
required to mitigate injury to the senior fish Propagator, mitigation for increased beneficial use
from the increase in facility volume would injure the junior.

11.  Facility volume expansions can also result in improvement in water quality. Thus,
IDWR does not necessarily prevent such expansions; instead, it uses the parameter as an
indicator suggesting that it should investigate the impacts of the expansion.

12. An increase in facility volume may affect the public interest in such matters as
the impacts of increased production, or the impact of the expansion on water quantity or quality.
The facility volume parameter gives other users and the public rotice of the expansion, and
triggers IDWR's public interest review.

volumevparameters In licenses since 1979, pursuant to an Administrator’'s Memorandum to the
Regional Offices and Water Allocation Section. Before 1979, IDWR did not include a facility
volume descriptor in fish propagation water right licenses. - ’

14 Pursuant to the Idaho Supreme Court’s decision in Shokal v, Duppn, 109 Idaho
330, 707 P.2d 441 (1985), when water right permits for fish facilities are applied for, plans
“sufficient to generally apprise the public of the efficacy of the proposed use and of its potential
impact™ are submirted to IDWR as part of the licensing process. These plans show, among
other things, the facility volume.

14.a. Water right licenses were issued for right numbers 36-07201, 36-07218 and 36-
07568 by IDWR. Each of these licenses contained a facility volume condition on the license.
The licensee did not appeal the inclusion of the facility volume condition and it became a final
condition on the water right licenses.

SUPPLEMENTAL REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION
FACILITY VOLUME - page 4
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if fish propagation facilities are enlarged, this is not the primary reason for including facility
volume as a descriptive element for fish propagation water rights.

CONCLUSIONS
It is my opinion, on behalf of IDWR, that:

L. The extent of beneficial water use at fish propagation facilities is quantified, in
part, by the particular facility’s volume. An accurate description of a fish propagation water
right should include facility volume.

2. An increase in facility volume at a fish propagation facility alerts IDWR 10 a
potential enlargement in the beneficial use of the associated water right, and gives IDWR the
ability to determine whether the increase results in an expansion of the right and injury to other

3. An increase in the facility volume parameter at a fish propagation facility provides
notice to the public that its interest in water quality, water quantity, or in the impacts of
increased beneficial use may be affected by the expansion of the facility.

4. Although, an increase in a fish propagation facility’s volume in sofne cases may
actually lesseén the water quality impact that the facility has on other water rights, the parainerer
defines the extent of beneficial use of a water right used for fish propagation purposes and serves

5. Water rights should explicitly describe fish propagation facility volume to allow
for effective protection of water rights and water uses that may be impacted by the fish
propagation use. This parameter is the most effective means to define and administer water
rights with sufficient specificity to prevent significant expansions in facility volume that may
result in enlargement in use of the right and injury to other water rights,

6. For those water rights originally licensed with a facility volume condition, that
condition should be included in the count’s decree to avoid a collateral attack on the license
conditions.

SUPPLEMENTAL REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION
FACILITY VOLUME - page §
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=
RESPECTFULLY SUBMITTED this /5 ‘day of ;mee/

@——(ZT’/Q

David R.Tuthill
Adjudication Burean Ch;ef
Idaho Department of Water Resources

, 1997.

SUPPLEMENTAL REPORT REGARDING IDWR'S RE

COMMENDATION OF FISH PROPAGATION
FACIUITY VOLUME - page 6
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North Snake Ground Water District

Josephine P. Beeman

Dana L. Hofstetter

BEEMAN & HOFSTETTER, P.C.
608 West Franklin Street

P. O. Box 1427

Boise, 1D 83701-1427

(208) 388-8900

(208) 388-8400 (Facsimilc)
beehof@micron.net

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY

In Re SRBA ) Subcase Nos. 36-02356, 36-07210,

) 36-07427, and 36-07720
Case No. 39576 ) (Blue Lakes)

)

) REPLY BRIEF IN SUPPORT OF

MOTION TO ALTER OR AMEND

In their June 3, 1998 Brief, the Claimant, Blue Lakes Trout Farm, Inc. (“Blue Lakes™),
claims that facility volume is not necessary to define or administer fish propagation rights. In
reaching this conclusion, Blue Lakes asserts that (1) there is no factual relationship between
facility volume and fish production; (2) the diversion rate and diversion volume in the Special
Master’s Recommendations are sufficicnt to define the quantity element for these fish
propagation tights; and (3) facility volume is not necessary for mitigation purposes. For the
reasons discussed below, Blue Lakes™ conclusion and the premises upon which it is based

misconstrues the potential impact of fish facility expansions on junior water users.

REPLY BRIEF (N SUPPORT OF MOTION 10 ALTER OR AMEND (Blue Lakes) — Page |
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1. Larger Facilities QMMMMM

Blue Lakes refers to an IDWR Memorandum as support for the principle that facility
volume is unrelated to fish production. Blue Lakes’ June 3, 1998 Brief, at 9. The referenced
Memorandum apparently states, “production is usually based on the amount of water avajlable
rather than the amount of land or the size of the facilities.” This statement does not assert, as
Blue Lakes claims, that there is no relationship between facility volume and production. Rather,
the statement merely indicates that amount of water available is typically the constraint for fish
production rather than the amount of land or the size of the facilities. That is to say, land to
expand facilities is typically more readi ly available than additional water. This statement,
however, does not disavow any connection between facility volume and fish production as Blue
Lakes asserts.

Blue Lakes further refers to the testimony of its witness James E. Parsons as confirming
that, “Bluc Lakes’ production is dependent upon the rate of flow, not the size of the facility.”
Blue Lakes  June 5, 1998 Brief at 9. In all of Mr. Parsons’ testimony, there is actually only one
question conceming the refationship between facility volume and production:

Q: We talked about this moming with Mr. Tuthill, you were present, asked
him whether production was based on the amount of water available as a
diversion rate and diversion volume or the size of the facilities. And the
memo that we looked at seems to suggest that it is in fact based on the
amount of water and not on the size of the facilities.

Would you agree with that conclusion?

A: I'would. Typically we estimate production based on pounds that we can rear per
cubic feet per second of water. So on a flow-rate basis.

September 4, 1997 Trial Transcript, pp. 205-06, LL. 21-6 (attached hereto as Exhibit A). Here,
Mr. Parsons states that fish production is usvally described in terms of pounds per cubic feet per
second of water. However, his response does not specifically exclude a relationship between

production and facility size.

REPLY BRIEF IN SUPPORT OF MOTION TO ALTER OR AMEND (Blue Lakes) — Page 2
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One would expect a relationship among facility size. the amount of water used, and the
rate of production. It only makes sense that a larger facility would require the use of more water
and be able to produce more fish. Thus, fish production is not necessarily limited by the quantity
of water rather than the size of the facilities, There is a relationship between the size of the
facility and the amount of water uged. One would expect that larger facilities would require more
water and be able 10 produce more fish.

[n the Brief in Support of Motion to Alter or Amend, the North Snake Ground Water
District (“NSGWD”) provided a hypothetical in which the average ratc of diversion increascd as
a result of facility expansion. As explained in the hypothetical, a fish propagation facility could
increase fish production while remaining within their maximum allowed diversion rate by
increasing their facility volume and their average rate of diversion. This hypothetical
demonstrates the interrelationship of facility size with both water use and fish production. Blue
Lakes has not demonstrated that it operates continuously at the maximum licensed diversion rate.
Therefore, the potential exists that water use may increase unless a facility volume quantity 1s
designated.

Nowhere does the record disavow any connection between facility volume and the
amount of production. Actually, a larger fish tank which holds more water also 18 able to hold
more fish while requiring more fresh water. While Blue Lakes admits the relationship between
production and the quantity of water used, it fails to recognize the concomitant relationship

among larger facility volumes, increased water use, and increased production,
g larg p

2. The Diversion Rates and Diverted Volumcs Desgggatcd m the

Specjal Master’s Recommendations / 0

The diversion rates for these four rights which were included in the water nght licenses
and then adopted in the Director’s Report and Special Master’s Recommendations represent
maximum allowable diversion rates. It is well known that the Hagerman springs typically are

subject to seasonal variations and that the fish propagation facilities actually may utilize average

REPLY BRIEF IN SUPPORT OF MOTION TO ALTER OR AMEND (Blue Lakes) — Page 3
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rates of diversion that are less than the licensed cap. Nevertheless, the diverted volume amounts
in the licenses and in the Director’s Report and Special Master’s Recommendations are
calculated based on a continuous year-tound flow of the maximum allowable diversion rate.
Thus, the diverted volume amounts for these rights do not add any additional limitation. The
diverted volume figures provide for continuous year-round diversion at a maximum allowed
diversion rate even if the maximum rate of diversion is not an accurate measure ot the actual
amount of water used art the facility.

The licensed diversion rate which is then incorporated in the Special Master's
Recommendations does not reflect seasonal variations or actual diversion practices. In other
words, Blue Lakes may be able to increase its production by expanding its facility volume and its
average diversion rate without exceeding either the rate of diversion or diverted volume of its
water rights as described in its licenses or in the Special Master’s Recormmendations. T hus, the
rates of diversion and the diverted volumes as currently specified are not adequate to describe
current actual heneficial uses for these fish propagation rights. Facility volumes are necessary to
describe the size of the facilities and to define the parameters of the current actual beneficial
uses.

3. Facility Volume Designations, Subordination Provisions for Water Quantities

Associated with Facili ions, or Seme e eans Are Necessary
To Protect Junior Use ipapnsions i al Beneficia i

Blue Lakes argues that facility volume desi gnations are not necessary because IDWR
cannot force a junior user to provide mitigation and because, at this point, a call by senior
Hagerman fish propagators is only hypothetical. Blue Lakes’ arguments do not recogmize that
even though juniors may have the option of either providing mitigation or curtaling their own
water use to supply senior users, in either event the junior should not be subject to expansions in
use post-dating their own water rights. Further, a call by senior Hagerman SPIing users is more

than hypothetical; Hagerman area spring users have issued calls in the past and, therefore, a call

REPLY BRIBE IN SUPPORT OF MOTION TO ALTER Okt AMEEND (Blue Lakes) — Page 4
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by a Hagermnan fish facility remains a dj stinct possibility. See Musser v. Higginson, 125 [daho
392, 871 P.2d 809 (1994),

In their Brief in Support of Motion 10 Alrer or Amend, the NSGWD proposed an
alternative to fish facility volume designations. NSGWD noted that “fish propagation water
rights could be conditioned to expressly indicate that any facility expansions beyond a certain
original facility volume would be subordinated to existing water rights.” Brief in Support of
Mortion to Alter ov Amend, at 9. Under such a provision, junior water users would not be subject
to a call from or mitigation for facility expansions post-dating their own water rights. Such an
approach would not prevent Blue Lakes from expanding its facility but would protect Junjor
users from a call associated with such a chan ge. This would address Blue Lakes’ concerns for
operational freedom and at the same time protect junior users from being curtailed as a result of
facility expansions.

Conclusion

For the forgoing reasons, facility volumes or other appropriate provisions should be
included in the Special Master’s Recommendations to protect junior users from expansions of
fish propagation watcr uscs.

DATED this 29" day of June, 1998.

BEEMAN & HOFSTETTER, P.C.

o L Wit

Dana L. Ho%t‘etter
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|  JAMESE. PARSONS, called as 2 witmess by Claimant | 1 MR. SEMANKO:  That was Exain e i,
2 Blue Lakes Trout, being first duly swom upon his oath, 2 Your Hogor.
3 testified as follows: 3 Q (BY MR. SEMANKO) There's been a lot of talk
3 DIRECT EXAMINATION 4 today about increasing facility volume.
5 BY MR. SEMANKO: 5 Firstof all, just for the record, to your
§ Q. Good afternoon. How are you? Glmowledgedoeslml.akamutthaveanymumt
7 A Okay. Tired. 7 plans to expand their facilities?
8 Q. It's been a long time. Could you please 2 a No. Not unless you consider adding another
9sta¢eymrfullrmmemdwhatyoudoforalivingfor 3 dam board.
10 the record? 10 Q. Another dam hoard, okay.
11 A. Okay. My pame is James E. Parsons: and I'm 11 A Yes.
12 d:ermchandcechnicddixmfformwakes 12 Q. Haveyoumbnﬁﬂedanyappﬁmﬁonsm
13 Trout Farmm. 13 expand your facilities?
14 Q. Do you live here in Twin Falls or — 14 A, No.
15 A. Yes. 15 Q. To appropriate more water?
16 Q. How long have you been empioyed with Blue 16 & Na.
17 Lakes Trout Farm? 17 Q. To transfer or change the piace of use?
18 A. Five years for Blue Lakes Trout Farm. 13 a. No.
19 Q.Isthxtinthecurrentcapadtythatyou're 19 Q In your opinion would an increase in
20 in now? 26 facility volume at your plant resuit in Your imability
21 A Yes. 21 to meet your point source natiooal pollution discharge
2 Q. Do you have additional experience with fish 22 elimination system, NPDES, permit requirements? Asa
23 propagation facilities? 23 pecessity, would that happen?
24 A. An edditional 14 years working as, in the 24 4. No. No, that would have to be considered in
25 techmical side of aquaculture. 25 auy facility expansion that we would undertake. We
Page 199 Page 201
1 Q. At a spexific location or — Lwouldhzvemheable:omaenbosepammemand
2 A Eight years with Clear Springs, and then 2 prove that we could before going ahead with the
3 pmvioustotha:inOmgonwiminpmpagmon. 3 project.
# Q. And Clear Lakes is in this same Mid Soake 4 Q. Who would you bave to prove that to?
5 stretch; is that correct? 5  a. DEQ.
6 A. Yes. 8 Q. They wouid not letymlacpandymn'fadlity
7 MR. SEMANKO: [ might leave it to the special 7 if it achieved such a result?
$ master, Ifhehasmyquasﬁonsabwtbowthefncﬂity 8 A. Rigbt.
9 operates, I'm going to leave that wide apen for you o 9 Q. Who currendy regulates your {aality other
10 goahaadmdaskthoseqnm«snm«tbmgoing 10 than DEQ?
11 through that, not knowing whether You need that or 11 A The facility volume?
12 pot. We've got the maps and an acrial photo as weil. 12 Q.Doamybodyregﬂamyom-fadﬁty rolume?
13 So if we need o do that, | think that would be the 13 a. Ne.
14 best way to handle it. 14 Q. Does anybody measure your facility volunte on
15 Q. (BYRE.SEMANKO)Ammfamﬂinrwiththe 15 s regular basis?
16 facility volume at Blue Lakes Trout Farm? 16  A. No.
17 A. Yes. 17 Q. You don't do that?
13 Q. And you've calculated that; isn't that 18 a No.
19 correct? 19 Q. The deparument of water resources doesn't
20 A Yes. 20 require you to do that?
21 Q. That's one of our exhibits. You can see it 21 A No.
22 from here. 22 Q. DEQ doesn't require you to do that?
= And did you caiculate this yourseif? 22 a. No.
24 A Yes. It has both operating capacity as it 24 Q. Does your fadility volume ~ it's changed
ijuthatpudcuhrdaylndtheW&:;nci!y. 25 gver the years. Hasithmdanymrigmm
Page 200 Page 202
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your knowledge, the changes in facility volume, over
time?

A. None that ['m aware of,

Q. Are you aware of any dawnsiream uses
requiring the high quality water — or 2 particular
quality of water?

A. There is a facility befow us that uses our
return water for fish propagation, but —

Q. Have they complained about your presence?

a. No.

Q. Are they bappy that you're there?

4. They re happy we're there.

LY B S

A BT U - N VY

L the operation ~ or I'm sorry, at the capacity level?
2 A. That works out w just gver a hundred

3 uuputes.

4 Q. A bundred minutes. So just over an hour and
5 a half.

6§ Do you cousider that to be storage of the water

7 right?

8 A. No, I wouldn't.

% Q. Have you ever applied for a storage right?

10 a. No.

11 Q. Have you ever been advised by the departmeat

12 that you need a stocage right?

—
oo

facility?

19 A. Based on the operational facility volume
20 that we calculated, an average flow rate for our
21 facility of 150 cfs, iU's about 77 minutes.

22 Q. 77 minutes to flow through the entire
23 faglity?

24 A. Yes.

25 Q. Just a littie over an bhour. How about at

13 Q. And why is that? 13 A. No.

14 A. We've collected the water and moved it to 2 14 Q. Would you consider your faglity to be

15 point where they can sctually divert the flow into 15 nonconsumptive in aature?

16 their facility. 16 A Yes.

17 Q. Have you ever had a conflict with any 17 Q. Te your kmowiedge, based on your knowledge,

13 downstresm operators regarding who gets what or whether 18 would you make that characterization of the other

19 it was poiluted? 19 fadlities in the Mid Snake?

20 a. No. 20 A Yes,

21 Q. Tt was mentioned this morning that the 21 Q. We talked about this morning with

22 Thousand Springs area is meant to be synonymous with |22 Mr. Tuthill, yous were present, asked him whether

23 the Mid Snake stretch from Milner to King Hill 23 production was based on the amount of water availabie

24 roughly. 24 as a diversion rate and diversion volume or the size of

25 To your knowiedge are all fish propagation 25 the fadlities. And the memo that we looked at seems
Page 203 Page 205

1 facilities in that stretch roughly the same; or are ! 1o suggest that it is in fact based on the amount of

2 there some differensas? 2 water and not on the size of the faclities.

3 A. There’s gquite 2 bit of difference, I think, 3 Would you agree with that conclusion?

4 between facilities that divert water from the porth ¢ A [would. Typically we estimate production

5 side springs. the larger volums facilities, and 5 based on pounds that we can rear per cubic feet per

6 facilicies that use much smaller volumes on the south 6 second of watar. So on a flow-rate basis.

7 side that tend to be irigation retun flows or seep 7 Q. We heard a lot of things about wiag (acility

2 nnnels, 8 vohume is meant to cure, things that could happen in

9 Q. What kind of volumes are you taiking about 9 the future, may have happened, or may never happen.

10 now? The diversion volume, or the facility volume? 10 From your perspective, are there things that

11 A. Diversion volume or flow rates. 11 faghity volume — including facility volume on your

12 Q. Ckay. But they're il basicaily, to your 12 nights would do to you that would impact your ability

13 knowledge, flow-through systans? 13 to operate now or in the future?

14 A Yes. 14 a. [ thiok one of the things that was brought

15 Q. That's the entire Mid Snake stretch? 15 out is that perhaps in the fumire we may have o expand

16 A Yes. 16 our size of our facilities w0 mest water quality

17 Q. How long is the flow-through timing in your 17 standards, just to add additionai treatment or to

18
19
20
21
=
23
24
25

somehow effect an improved water quality. It's
conceivable that that could scrually prevent that from
bappening.

Q. Speaking about your plant in specific and
any knowledge that you have of the Mid Snake plants in
general, are higher velocities sometimes needed to deal
with disenses and parasites and things like that?

A Yes.

Page 204
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Q A.ndtbatwouldbeachangeinﬂmfacility
volume?

A. You typically increase the velocity by
lowering the depth of the pond for lowering the volume.

Q. And to lower a velocity, you would need more
facility volume?

A. Yes,

Q. Doywwmedmsnudlmvdodﬁafora
density problem?

A. No, not typically.

Q. Not in your facility?

A. Right.
13 Q. Are you aware of anyone who has needed that
14 in the Mid Saake?
15 A. No, I'm not aware of anybody geeding that.

W W D oM oa W 35 I

SRl

1 sizinghaschangedovarmeyan,mdhasmqu&edus

2 zommovextelsmltofpmducﬁonmdinmt;uimnt

3 zome sizing. ‘

4 Q.Soinﬂ!ismnghdmwingthaﬂ'vemadehem
s ofthebluem,wmddthatbedwoﬁgimlnponds?
6 A Yes.

7 Q. Isanyof thatnewa quiescent roue?

8 A Yes.
9 Q. Butit used to be production?
10 A. All production.

H  Q And you've made up for some of that
12 production in other facilities?

16 Q. Do other factors affect fadlity volume?

17 Dissolved oxygen, is that a problem?

18 a. No.

19 Q. Temperature?

“0  A. No. Not given the volume of flow that we

21 have and our retantion time, no.

2 Q. Bammeofthesizemd&etﬁﬁonﬁma?

= A. Yes.

24 Q. You mentioned water quality concerns. Can
25 you explain to us a little bit what quiescent zones and

13 A Yes.

14 Q. And then sume?

15 A Yes.

16 MR. SEMANKO:  Your Homor, that's really ail

17 the questions | have. As I've stated, if you'd like a

18 bemnndamndingofthesysam, I'd be happy o let
19 you go through that with him_

20  THE COURT: Sure. Mr. Steenson, do you

21 have any questions?

2 MR STEENSON: No, Your Hanor.

23 THE COURT: Mr. Parsons, [ appreciate you
24 sitting through ail of thig, The figures thar

25 Mr. Semanko taiked about in Blue Lakes' Exhabit 11, it

10 where they're collected.

il Q.Doyouhowwhuherad&n;:ddiﬁoml
12quiesmtmnesa'senﬂngpoudswwdbeviewedby
13medepnmmasaddiﬁomlfadﬁqvohme?

14 A. [ don't know whether it would be — it wouid
IShavetobeifyouhadmexpmdyonr&cﬂitymde:l
16 with that.

17 Q.Thmethingsmpamkorp«dnnsof

18 existing raceways?

19 A. Yes.

20 Q. So they would be included in the total?

21 A. Yes.

] Q.Andmuldinfadhhmyfmmym

P=] Mxﬁmifyo“m'twowedmdulwimﬂutin
24 a different way?

25 A. Yesh. The standard for quiesernt 2one

Page 207 Page 209
lsetﬂingpondsu'e,andhowthasemhmetoyour 1hasyomalcuhumsofsymap-city.
Zfadl.ityanddealwithwal&qmmy? 2 Ulgodownmtkevaybmmthemwhaeit
3 A. Okay, Thc!ypicdw:ynowtoinpmvewater Bh&smls,thn'sthcmwﬁcﬂityvolumforaﬂof
4 quality befomitleavaour&ciliﬁesismhnvem 4 your facilities?
Smof-apnnofamﬁngmwmﬁshm 5 A. Right.

6 exciuded at the downstream end of the rearing arez. ¢ THE COURT: And they’re got broken down by
71‘hxtauowsmcsoudsmmghtbepmminthat 7 which parmit they're involved with here?

8 water column 0 settle out. Those are then typically 8 A No.
9vacuumedandmovedoﬂ"1inetoam=mofponds 3  THE COURT: Do these figures - and dhey're

10 not converted to acre-feet. Do they aquai the

1 stipuhmd&cilityvuhxmeamoumsthnwmmmﬁomd
12 tis moming when you were here eagfier?

I3 & Yes. The total volume, the capacity volume

14 ismysimihrtntheaumhmomtofmfeetm

15 has been suggested.

16 THE COURT: Does Blue Lakes re-pump its
17 water, recirculats it?

18  a. No.

13 THE COURT: 3o it goes through once and
20 it's gone?

21 Akgosth:wghuuce.Andmaxwe'ﬂgo
“‘Zdlmxghsevenlm.bmdm'stypiaﬂyjusu
23 downstream flow.

24 THE COURT: Several uses. You memn
25 including your ponding?

Page 208
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1 A. We call a use where it might flow at one
Zparticxuarlevelmdﬂ:mitdmpsperhapsmt‘est
3 in:oanothe:level,sannsizemy. And that's to
add additional oxygen back into the water. So, for
instancs, if I may, water would come into —

THE COURT: Oh, Mr. Parsons, if you'll hoid
on 3 second, m'npunpomblemiavpbomonyou
thers. We don'twtnttomisawharyou'xenying.

A. Do you want @ point? I can —

MR. SEMANKO: [ can do that, sure.

a. Okay. Wucmycominmdsmpofunc
series of raceways and then flow downstream, You can
kindaseewhereﬁebmkpointizbawm!bns& And
there‘sarechnrgethnnhsplweatthatpointfor

4
5
6
7
4
9

10
11
12
13
14

1 facilities could be better than small facilities, or
2 vice versa.

3 THE COURT:
4 the same water quality standards?

5 A. Curreatly, yes.

6 THE COURT: So if I'm standing at the
Tbommofyonrsmdlmrequmﬁty.it'sthe
8samadnmaﬁmﬂyasitwouldbcaudnyopuadon
9 wext door?

10 A It bas © meet the same concantration

11 limits, yes.

12 THE COURT: And that’s regardiess of
Bwbe:haﬂxemmtisgcingtosomwmebeorbemg
14 dumped directly info the Snakes?

Do all facilities have to meet

13 a smail hatchery, it may have a certain level of
12 quality. You take a larger one: it way bave 2 higher
15 standard of quality. It meets 2 higher standard, or

16 the water is cieaner as it goes cut.

17 Is that becanse the large facilities trest their

18 waterbmr,orﬂwyanaffotdthcuxpmofdoing
19 that, or —

20 A. No. I think there’s a mumber of operational

21 oousideradonnthutﬁectmqudityﬁxhayondhow
22 maay fish you produce. You know, snywhere from the
pil type of feed that you feed to the type of waste
24 treatment that you affect on your effiuear. And |
ﬁdm'ttﬁnkyoumgm:ﬁz:insnﬁngdmbig

Do 114

ooe additional exhibit. Tdo not have extra copies.
I'll show it to the other pacties.
(DISCUSSION HAD OFF THE RECORD)

13
14
15

15 oxygenation pusrposes. That's why wedo that. Thedrop |15 A, Yes.
16 aerates the water and adds oxygen back to the water. 16  THE COURT: That's all [ have.
17 In terms of pumping, as [ thought about that, you 17 Mr. Semanks, do you have any more questions?
18 know, that would impact water quality more than it 18 MR. SEMANKO: No, I don't, Your Honor.
19 would if we reuse the water. If you were to take the 19  THE COURT: Mr. Parsoas, thaok you for your
20 whole volume of water, take it back wnd ran it through 20 testimony. I appreciate it.
21 the fish one time, you know, you could very highly 21 (WTTNESS EXCUSED)
22 expand your production with that wethod, probably more 22 THE COURT: Mr. Semanko, do you have
23 sothanaddingaddiﬁom!rwe\wys. So if the concern 23 anybody eise you'd like to call in?
24 15 over water quality, that would seem to be 3 higger 24 MR.SEMANKO:  Your Honor, we have no other
25 concern. 25 witnesses.
Page 211 Page 213
1 THE COURT: But that's nowhiere in any of !  THE COURT: And, Mr. Ste=ason, I understand
2 yourpexmits,whﬁheryoumorun‘tmycieormm 2 you may have a witness for us.
3 or re-pump water? 3 MR.STEENSON: Yeah. We kave one witness,
4 A. No. No. 4 Your Honor. Harold Johnson.
5 THE COURT: Well, Mr. Tuthill sid in his 5  THE COURT: Or do you want to take 2 break
6 affidavit that some facilities, even larger anes, have § now?
7 beiter quality. 7 MR. STEENSON: I'd like w0 just piow through,
8 Why would that be? You bave more fish; you're 8 It's geting Jate.
9 using more water. Why would you have better quality? $  THE COURT: Lat’s plow throngh, if you can
16 A. I guess [ — in referring to what? To 10 stay with us, Mr. Spencer.
11 increasing facility voiume? 11 MR. SPENCER:  Yes, Your Hogor.
12 THE COURT: Well, for instance, if you take 12 MR. STEENSON: Your Honor, [ intend to offer

16  THE COURT: Mr. Steenson, you'd like that
17 0 be marked as Clear Lakes' Exhibit 57

18 MR. STEENSON: Yes. Yes, Your Honor.

19 THE COURT: All right,

20 .

21

2

23

24

25
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